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THE YEAR IN REVIEW
AN ANNUAL PUBLICATION OF THE ABA/SECTION OF INTERNATIONAL LAW

International Financial Products and Services
WALTER STUBER*

This article reviews selected developments in international financial products and services during the year 2013.1 This year's article focuses on specific jurisdictions in South
America.

I.

Developments in Brazil

The Brazilian Securities and Exchange Commission (Comissao de Valores Mobilidrios or
CVM) issued CVM Instruction No. 537 on September 17, 2013 (CVM Instruction 537/
2013),2 amending a 2002 instruction (CVM Instruction 359/2002)1 that regulates the incorporation, administration, and operation of Brazilian Market Index Investment Funds,
4
also known in Brazil and abroad as Exchange Traded Funds (ETF).
An ETF is organized as an open-end joint ownership, whose resources are intended for
investment in securities portfolios that seek to replicate the variations and profitability of a
benchmark index for an indefinite period of time.5 For this purpose, "benchmark index"
means a specific market index recognized by the CVM, with which the investment policy
of the ETF is associated. 6 The new rules allow ETF managers to use investment strategies that reflect the behavior of fixed income indices in the performance of the ETF.7
The indices accepted for the authorization of this kind of investment vehicle were restricted until now to indices based on asset portfolios of variable income. 8
* Walter Stuber is a partner at Walter Stuber Consultoria Jurfdica in Sao Paulo, Brazil.
1. For developments in 2009, see Walter Stuber et al., International Financial Products and Services, 44

INT'L LAW. 273 (2010). For developments in 2008, see Walter Stuber et al., FinancialProducts and Services
Industry, 43 INT'L LAW. 641 (2009).
2. Instrugoo CVM No. 537, de 17 de Setembro de 2013, DiAmo OvCIAL DA UNIAO [D.O.U.] de
17.9.2013 (Braz.) [hereinafter Jnstrugao CVM 537].

3. Instrugoo CVM No. 359, de 22 de Janeiro de 2002, DiRxmo OFICIAL DA UNIAO [D.O.U.] de
22.01.2002 (Braz.) [hereinafter Jnstruqao CVM 359].
4. BLACKRoCK, Learn About iShares: Information, Benefits and Strategies, http://br.ishares.com/get-started/

index.htm?ls=true&l=en&started=basicinfo (last visited Feb. 5, 2014).
5. Instrugoo CVM 537, art. 2.
6. Id. art. 2, § 1.
7. Id. art.18, tit. IV.
8. Instrugoo CVM 359, art. 39, § 1, tit. I.
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The CVM decided to set forth the criteria to be followed for determining the benchmark index, which will have to be used by market participants in their applications to
operate ETFs. 9 The approval of the benchmark index will take into account at least the
following criteria:
(i) the complete calculation methodology of the index must be "made available free
of charge and through the [Internet], including [its] composition, the weights of
each financial asset, [the] criteria [ofl rebalancing [and its] frequency, and other
parameters required for its replication" 1 (these weights "can be published retrospectively after each rebalancing of the index, with the deadline date of the subsequent rebalancing");II
(ii) the calculation methodology of the index must "include predetermined rules and
objective criteria";12
(iii) the frequency of index rebalancing must allow investors to replicate it;13
14
(iv) "the index must not be subject to retroactive adjustments";
(v) the chosen index must represent an investment goal clear and single, without
conditions 5 (conditions are any clauses or rules that imply that, under "certain
circumstances, the performance of the index does not reflect the return of the
theoretical portfolio of assets");16
(vi) the index whose provider is a party related to the administrator or the manager is
17
not acceptable;
(vii) the index whose provider receives potential payments issuers for its inclusion as a
component is also not acceptable;Is
(viii) the performance of the index must be public, widely disseminated, and easily
accessible through the Internet; and 19
(ix) indices representing "multiples of other indices, the inverse of these [indexes], or
multiple[s] of its inverse" are not acceptable.20
CVM Instruction 537/2013 forbids the creation of ETFs with (i) leveraged indices; (ii)
inverse indices, which reflect an opposite performance of the reference index; or (iii) synthetic indices designed to reflect the performance of the benchmark index by means of
2
derivative contracts. '
To reflect the variation and the return on the benchmark index, the ETF must keep at
least 95 percent of its equity applied in (i) financial assets included in the benchmark index
9. Instrugo CVM No. 537, de 17de Setembro de 2013, DLRo OFICIAL DA UNIAO [D.O.U.]: art. 2 de
17.9.2013 (Braz.).
10. Id.
art. 2,§ 2,tit. I.
11. Id.
art.
2,§ 3.
12.Id.
art. 2,§ 2,tit. II.
13. Id.
art. 2,§ 2,tit. III.
14. Id.
art. 2,§ 2,tit. IV.
15.Id.
art. 2,§ 2,tit. V.
16. Id.
art. 2,§ 4.
17.Id.
art. 2,§ 2,tit. VI.
18. Id.
art. 2,§ 2,tit. VII.
19. Id.
art. 2,§ 2,tit. VIII.
20. Id.
art. 2,§ 2,tit. IX.
21. Id.
art. 2,§ 5,tit. 1-111.
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and (ii) net position bought in futures contracts. 2 2 The following financial assets are admitted: (i) "securities or other financial assets" whose initial public offering was subjected
to "registration at the CVM" or "that have been distributed with restricted efforts" and (ii)
government "bonds issued by the National Treasury." 23 "[F]utures contracts .. .should
be traded [on] commodities and futures exchange and settled in" clearing houses and
24
clearing and settlement service providers that take the position of central counterparty.
In the case of ETFs that seek to reflect the variations and profitability of fixed income
indices, "financial assets that are not part of the benchmark index, but [are of the same
kind of those and] of different issues" are admitted and limited to 20 percent of the net
25
worth value of the ETF.
Another novelty introduced by CVM Instruction 537/2013 is the so-called "cash creation," which allows the EFT manager to accept national currency (the Brazilian Real) for
the payment and redemption of ETF units (cotas), provided that this possibility has been
contemplated in the ETF regulation. 26 Whenever there is such possibility,
the portfolio established for the payment or redemption of [ETF units] may contain
(i) financial assets that comprise the benchmark index; (ii) domestic currency; (iii) [a
parcel] not exceeding [5 percent] of the amount involved in the [operation, including]
financial assets that are not part of the benchmark [index]; and (iv) [a parcel] not
exceeding [20 percent] of the amount involved in the [operation, including] financial
assets that are not part of the benchmark index, but ... are of the same [kind of those
27
and] of different issues.
This rule is only applicable "in the case of [ETFs] that seek to reflect the variations and
' 28
the profitability of fixed income indices.
Financial assets of the same kind are those that possess the same level of risk for a
similar expectation of return and that present similarities as to the remuneration, the is29
suer's credit risk, the liquidity risk, and the maturity date.
To conclude the analysis of CVM Instruction 537/2013, this instruction still consolidates issues that were dealt with by the CVM, through waivers of requirements set forth in
CVM Instruction 359/2002, when the market participants submitted applications to operate new ETFs.

22. Id. art.
23. Id. art.
24. Id. art.
25. Id.
art.
26. Id. art.
27. Id. art.
28. Id.
29. Id. art.

58,
58,
58,
58,
18,
18,

tit. I-II.
§ 9, tit. I-II.
§ 10.
§ 11.
tit. I-IV.
tit. I-IV.

18, § 1.
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